| THE ARRESTED FILLIBUSTELS.

» ———ee

 One of Walker's Capiains on the Stand, but fy

| Net Very CUommunicative—8tate Docue
mepts Relative to Nicuragus given InEvi-
dence.

The seventh day of the examination of the ar-
rested fillibusters wus entered wpon yesterdsy Bt
12 M,

Mr. Jonchimssen offered in evidenoe the correspon-
dence’two years sinoe between Secretary Marcy and
Scfior Murceleta, former Minister Plenipotentinry
from Nicaragua to the United Btutes, relative to Ni
oarngua matters, He also offered the preclamsetion
of President Peirce, of Dec, 8, 1635, warning purties
against enlisting for Nicaragus, a9 also & translution
of the old laws touching emigration to that country.
The documents are us followrs 5

UNrred  BTATES OE AMEBIOA. DEPARTMENT OF
gu'ms.—-'l‘o all whom these presenta shall come,groot-
n% i:ert.ﬂ'y that the paper bereto annexed i8 a correct
trapelation of the original, made by the offisinl trans-
Jator of this Department. In testrimony whereof, I
‘WiLLiay L. Maroy, Secrotary of State of the United
Btates, have hereunto subs:ribed my name, and
cnused the seal of the Department of Stato to be uf-

fixed.

Done at the City of ‘Wti.ahingt,on‘,i this 4th day of
June, A. D, 1855, and of the Indepepdence of the
United States of America the 79th,

fr. &1 W, L. MARCY,
{Transinlion.)
NICAEAGUAN LEGATION, NEw-YORK, May 9, 185%
The Hon. Secretary of State will by this time huve
been informea of the results of the trial, and the de-
cision of the Circuit Court of New York, and inthe
suit brought against Colonel Kinney, Mr. FAurxs
and their associntes. indicted for huving attempted
to violate the neutrality laws ef the United Status.

According to the decision of said Court, the de- !

fendants were released from the recognizances which
bad been imposed upon them to the amount of ten ;
thousand dollars each, although they are to remain |
subject to the insignificant oue of one thousund ; that -

is to say, a less suro than the
fifteen Lundred dollars whic
‘Webster are to pay Captain Grauhaw for each day's
detention, ufter the Tth of May inst., of the steamers
United States, Bird of the Sea and others charteroed
for the projected expedition.

The undersigned has been informed that the indi-
viduals referred to, in compuny with 600 or 700 per-
80pg, are making arrangements to depart immediately
from the port of New York for Bun Juan, whenco
they will penetrate into the Territory of the Republic
of Nicaragua.

In order that the Hon. Secretary of State may form
a thorough estimate of the circumstances, the nature
and the objects of this new project, the undersigned
will proceed tn make a succinet statement of the
means which huve been employed, and of the real
purposes which are intended to be carried out, by
these pretended organizations,

Kinney, in his letter published in the New-York

Eremnded indemnity of

Kinney, Fabens and °

Herald of the 10th of April last, among other things :
* gretted, and devolves upon this Government perplex-

asserts: 1st, That he and his associnte Fabens have

obtained a grant of land from the Nicaraguan Govern- -
went; 2d, ‘I'hat Fabens has effi:cted several purchases |
of land which, according to the Journal of Commerce ;

of the 25th or 26th of the same month, awmount in the

. aggregate to two millions of acres.

These two assertions are ubsolutely and totally
false, and they have been publisbed aud circulated
mell)']ely for the purpose of swindling money out of the

ublic,

P The same article in tae Journal of Commerce also
announees that, up to that date, there had been en-
listed 600 or 700 colonists, und that it was intended
to enlist as many as two thousand, and that the most
cordial and perfect harmony exisred between the com-
pavy represeted by Fabens, Kinney and Webster,
the Transit Company and the Government of Nicae
ragua.

In another subsequent article, of the 30th of April,

- the editors of said uewspaper, desiring, undoubtedly,
to avoid the responsibility of having published absurd
and erroneous statements, and ashamed, perhaps, of
their ensy credulity, represented that they were in.
debted for the facts they had formerly published to
information imparted to them personly by Col
Kinney, by Mr. Webster, and by the United Statos
Commercial Agent at San Juan,

The undersigned leaves it to the judgment of Hon,
.Becretary of State to form a proper estimate of the
conduct of these men, who, in the abgence of good,
valid and substantial rearons, resort to artitice and
fraud in order to blind the community, to lead public

i

opinion astray, to satisfy at the expeuss of their °
vietins a badly diss-mbled cupidity, and to carry !

into execution plans of the most criminal description
" against the security, the integrity and the indepeud-
ence of a friendly, weak and inoffensive Republic,
wbich bas constantly lavished the most positive and
- convineing proofs of the cordial, although unprofitable,
friendship which attaches it to the American Govern-
ment and people.
There are; moreover, various other circumstances
‘ closely connected with those which have just been
mentioned.
Mr. Fubens presented himself some weeks ago at

ii

i

the cffice of the Nicoragua Transit Company, stating -
that the territory of that Republic would some day |
or other full into the power of thy Americans and that .
vow that am opportunity was offered he and his as- |

gociates ought to tuke advantage of it Fabens con-
-cluded bis .visit by expressing the strougest desire
that Mr. J. L. White would have an interview with
Col. Kinney.

A few days afterwards, if not on the very next,
Fabens again visited said office in company with Kin-
ney, who stated to Mr. White, in the presence of said
Fabens, that his intentions were to join one of the
bélligerant parties in Nicaragua, by this means to
overcome the other, and after putting both of them
down to form down to form a new Government.

A characteristic circumstance, which demounstrates

- 88 being contrury to their duty a8

' temporary control over sume parts of Nicararua,

themselves with any such ‘enterprise or wndertaking,

good  citizens aud

to the lnwa of thelr vountry, and threatening. #0. the
cace of the United States,” - :

1 do further ndwonish n}l persons who may depart

from the United Btates, either singly or in numbers,

organized or unorganized, for any such purpose, that
they will thereby ceato to be entftled. to the, protec-
tion of this Government. ' v '

Yexhort sl good eitizens to discountenanocs and
prevent any such disreputetile and criminal wuder-
tuking, 88 aforesaid, charging all officers, civil and
wilitary, having lawful power in the premises, to ex-
ercise the sanme for the pur of maintaining the
authority, and enforcing the laws of the United'States.

In usstimon!y] whereof, ] have heréunto sot my hand,
snd cuused the seal of the Unitea States to be afl
fixed to these presents, - ‘

Done at the City of Washington, the, diglith day of

~—y December, one thousand elght ‘hundred and

{x.. ﬁ.} gﬁgﬁve, and of the Independonoe,of the Uni-

S Btates the eightieth. .

By the President, FRANKLIN PIERCE.

W. L. Mazov, Secretary of State.

UN1rRD STATES 0F AMERIOA, DEPARTMENT OF STATE
—T(ih all to whom theso presents shall come
gréeting :

I certify that the papers hereunto annexed nre 4rne
copien, transcribed from and oarefally collated with
the original papers on file in this Depnrtment. '
In testimony whereof, I, William L. Marcy, Sscretary

of Btate of the United States, have hereunto sub-.|

scribed my name aud .caused the sval of the De
partmént of Btate to bo affixed. -

Done ut the city of Washington, the twenty-eighth
day of Jonuary, A, D. 1856, and of the Indepen-
dence of the United States of Amerioa the 80th,
(SEAL.] W. L. MARCY,

[ Copy.} DFPARTMENT OF STATE,
‘WasningTox, Dec. 21, 1855,
Parker H, French, Eeq., Wushington :
. Bir; Yourletter to me of the 19th instant, with the
incloged copy of ** un nutograph letter from the Presi-
dent of Nicaragua to the President of the United
Stutes of America,™ has been received and lnid before
the President, I am directed by him to reply to
your communication that he has not yet ssen reasons
for establishing diplomatic intercourse with the per-
sons who now claim to exercise the political power in
the State of Nicsraguu.

Those who were chiefly instrumental in suspending
or overthrowing the former Government of that Btate
were not citizens belonging to it, nor have those
citizens or any considerable part of them, 8o far as is
now known here, frecly eyprossed their approval of,
or acquiescence in, the present condition of the polit-
jcal offairs of Nicaragua, Until such shall appear to
be the case, the President does not deewm it proper to
receive you, or any one, as a Minister to this (tovern-
ment duly appointed by the Supreme Govermnent of
Nicaragua. I am, 8ir, your obedient servant,

W. L. MARCY.
Mr, Marey to Mr, Whecler,
{Copy.] No, 18, DEPARTMENT OF STATE,
‘WasuinGTaN, Nov. 8, 1855,

Sie: I have received and loid before the Presidont,
your disfmtches numbered 25 and 26, togethor with
their enclosures.

The miserable condition of Nicaragua is much re-

ity duties, While adhering te our settled policy of

leaving to every nation the management of its own .

internal nffairs, we have iinportant duties to perforw
in regarad to our citizens who mny be resident within,
or passing through, its territories. The reoent
murders and outrages commitied npon them in the
State of Nearagua must be atoned for by the authori-
ties of that country. The perpetritors of thoss erimes
nwst be punished, the sufferers indemnified, and the
fumilies of the murdered be provided for. Whenevor
that country has a responsible Governm=nt, a due
meusure of satisfaction will be demanded. In the

- present conditjon of affuirs there it is difficult to de-

cide who has the responsible Government on which
the demand for satisfaction can be made, It appears
that o band of foreign adventurers has invaded that
unhappy country, which, after gaining recruits from
the residents, has by violence overturned the pre-
viously existing Government, and now pretend to be
in possession of sovereign authority,

The knowledge we huave of thuir proceedings does
not authorize the President to recognize it us the de

° Jucto govirnment of Nicaragua, and he cannot hold,

or permit you to hold, in your official charucter, any
political intercourgs with the persons now claiming to
exerciso the sovereign authority of that State, Itap-
pears to ke no n.ore than 1 violent usurpation of pow-
er, brought about, by an irregular, solf-erzanized mili-
tary force, as yet unsnncrioned by the will or acqui-
escence of the people of Nicaragua.

It bas mo1e the appearance of u suocessful marau.
iiing expedition than » change of Governwment orru-

ers,

Should the mass of the people of Nicaragua be un-
willing or unable to ropel this inroad or shake off thiy
usurpation, and ultimately submit to ita rule, thenit
may become de facto n Government, and responsible

| for the outrages which have been committed upon the
rights and personsol American citizens. Then this

Government will demand and exuact ample indemnity
and satisfaction from it,

The President instructs you to abstain from any
official interoourse with the persons now exercising a
In
such a dubious stute of uffairyd you cannot be expected
to act in your officiul characier until you receive io-
structionk fron your Guvernment; but you will be
eutitled to nll the immunities of a Miuister if you do
not uct to forfeit thom,

You will rqmain in the country and keep your
Government well advised of the actual condition o
affairs therein, You will observe great circumspes-
tion in your conducs. You ennnot retuin a right to

~ the privileges of a Muister if you intermeddle in the

concerns of any partive, The diticulties you have al-
ready euncountered srose, as it appears, from an ap-
prebension that you had improperly interfered in the
conflict. between the contending parties. Though the

. Pregident bus no doubt that you acted from the purest

the mad cnthusiazsm produced by the excitement of, :

and thirst for, adventure, is the existence and circu-

lation of a new map of Nicaragua, embellished with

likenesees of Kinney and Fabens, and in which the

points are marked where the new cities of Monte-

{;ug?tn, Cortez, Yabensville, and Kinneyville are to be
uUT. . !

These facts, and the enlistments which were being
publicly ‘made in Philadelphia and New-York, the
condition of those enlisted, who, for the most part,
do not belong to those classes which produce tillers
of the soil and workers of the mines, filled the un-
dersigned withthe most violent and well grounded
suspicions, and induced him to make the aflidavit
submitted te the decision of the Grand Jury, before
whoin Mr, White likewise made his appearance, for
the purpose of making a declaration and swearing to
the factsyeferred io.

And it being now very notorious that Kinney, Fa-
bens, Webster, and their pretended colonists, are
making arrangements to carry their criminal designg
into execution, without the least delay, tho under-
signed believes that he would incur the greatest and
strictest responsibility did he refrain from soliciting
of the Hon. Sceretary of State, a8 he does in fuct, and
strenuously solicit here, those measures and menans of
suppression which, in the judgment of the United
States Goverpment, may seem best adapted to pre-
vent, if it be pessible, the de{)arture from ports of the
United Statés of every vessel which may have been
chartered for the purpose, and which muy convey the
originators, the promoters and the aceomplices of the
new ountrage which is meditated.

At the same time the undersigned ha+ the honor to
call the attention of the Hon. Secretary of State to the
unbecoming and unlawful course purzued in this af-
fair by tbe United States Commercial Agent at the
port of San Jusn. The Government of Nicaragua
would experience the greatest satisfaction in perceiv-
ing that the Yon, Secretary of State believed he had
sufficicnt and well-zrounded reason for removing Mr.
Fabens from the position he now holds at San Juan,

. a8 an atonement for the act of aggresrien which he is
on the point of committing, a8 well against his own
Government, as against a friendly people, who are
now in the most perfect harmony with the American
people and Government.

In the Circuit Court in New York, Messrs, Hoffman
and Eager, counsel for the accused; rande an appeal
in behalf the interests of their clients, and urged the
expense, injury and damages which they would incur
in case of a postponement of the trial of the cause.
As if there were not still greater interests to be de-
fended and respected, when the attempt was made to
violate the most sacred Jaws of society, to commit
aggressions upon and appropriate the property of
thousands of individuals, and to outrage the rights
of two friendly and brotherly nations, wounding tho
on¢ in its very honor, and aseaulting the other in ity
most precions prerogatives and its dearest interests ;
and this, too, by lawless 'individuals, in whose eves
truib, justice and morality have lost all their force
and vigor, sll their brilliancy and all their splendor.

There are acts against which, although reason can-
not prevail, justice can have influence ; and there are
acts in favor of which reason will have influence if
justice is ngainst them, A court may leave unpun-
ished, in the absence of material proof, certain real
and positive acts which can and ought to claim the
forcible intervention and energetic exercige of Execu-
tive authority. Such an one, in the opioion of the
underrigned, is the case here submitied for the con-
gideration and approval of the honorable Secretary of
State, to wbom the undersigned has the honor to
renew the nssurance of his most distingmished con.
gideration, J. DE MARCOLETA,

Hon, W. L. Maxcy, &e., &c., &c.

UNITED STATES OF AMERICA, DEPARTMENT OF
STATE~To all to whom these presents shall come,
grecting ¢ .

I certify that the paper hereunto annexed is a true
copy, transcribed from and carefully collated with
thie original paper on file in this{Department.

In testimony whereof, I, WiLriam L. Mazcy, Sec-
retary of State of the United States, have bereunto
subsceribed my name, and caused the sen! of the De-
purtment of State to be affixed.

Done at the city of Warhington, this twenty-sixth
dnv of January, A. D. 1856, and of the Independence
of the United States of America, the eightieth,

{r. 8] . L. MARCY.
1LY 1NF PRESICENT OF THE UNITED TATES OF AMERICA
—A PBOCLAMATION,

Whereas, Information has been roceived by me that
sundry person, _citizens of .the United States and
others, rezidents therein, - arc preparing, within the
jirisdiction of the same; to eniist gr enter thomselves,
or to Lire or retain others to partitipate in military
operation® within the Stato of Niearagna—

No-~, therefore, I, Franklin Pierce, President of the
United States, do warn all persons aoainst connectings

motives, inténding only to subserve the cause of hu.
manity, yet your ccurse was aside from that which
your duty as the representative of u foreign Govern-
ment, imposed upon you, It has exposed you to the

* charge, Ly one pwrty, of interfering in the concerans of
- the other, and on this ground an attempt will be

made to jus-ity the restraint put upon you.

Inregard to this matter the President will, here-
after tuke such a courseas is dictated by a regard
to your rights as o public functionury of this Gov-
ernment. '

Orders having been isaued for some of our public
ships to visit the Atluntic and Pacific coasts of
Nicaragua. They will have instructions to look to

" and protect the persons and property of our eitizons,

but. there should be no appreheusions as to the ex
tent to which they bave a right to interfere. The
comaw anders of such ships bave no right, exeept in

¢ very extrpordinary cases, to send forees to opeeate
* on Jund ; and in no case could they be permitted to

take any partin tie conflicts of the coutending par-
ties within the limits of the country. They ean and
should protect our merchans vessels from illegal
geizuro und pillage, and afford an asylum to our eiti.
vens who wish to escapefrom scenes of violunes and
bloodshed, aud secure a Jdepository for their prop-
erty,

Should the officers of the national armed ships scot
to the cousts of Nicaragua confer with you a3 to acts
proper for them to do in any emerg-ncy, you will be
carcful inthe advice you may give them, Acts of war
canvot be committed witbout the authority of Cou-
gress, Repelling threatined outrage woon our citi-
rvens, or shielding their property from unjust seiznre,
or moteceting their persons,ure not acts of war, They
are exertions of power not incongistent with tha rela.
tions of peace.

1 am, Sir, respectfully, your obedient servant,

W. L. MARCY.

Messrs, Blankman and Meagher objected to the ad-
mission of the documents ug evidence,

M1, Jonchimssen urged their adwmission, on the
ground that they had an important bearing upen the
accuaution against the defendants, as showing the
view Government had taken since 1§54 relative to
Nicaraguan emigration, .

Tha Connnissioner admitted the documonts,

Charles W, Cruger. (Captuin in the army of Walker,)
was called to the stand, and being sworn, testified as

. follows—T live at No, 34 Broad way and keep » liquor

and wine store; I formerly lived at No, 398 Poarl-
street s Junuary a year ago I went to San Jusn del
Norte in the Northern Light; how much was paid for
my passage 1 cannot say ; Mr. Bartlett who keeps the
‘Washington Hotei paid 1oy fare ; I went to Nicaragu:
to sve thucountry ; my pnssage ticket carried me to
Virgin Buy ; I gave the ticket I think to the purser of
the steamer San Carlos; betwecen five and six hundred
passengers went with mo ; some stopped at San Juun
del Bur, some at Virgin Bay, and others at Granada;
about seventy or eighty went to Grinada; Virgin
Buy s fifteen miles from San  Juan del
Sur; ‘I remsined at Virgin Bay six houry,
and from there went to Granada; the
parties who went to Grenada went in the same
boat with myself; a friend of mine paid my passage;
his name is Maxamilian A. Thornan; Mr. Thorman
never kaid anything to me about haviog enlisted men
for the British ; I have heard that he did ; baving ar-
rived at Crenada T nccepted a commission in the
army of (eneral Walker ; I had no letters to General
Walker, and did not see bim till I had been several
monthe in the army 3 I received iy commission from
Piesident Rivas ; vy company consisted of sixty-
eight men.

Q.—Where did this wman come from ?

Mr, Blankman objected to the question, and asked
that the Commissioner instruct the witness that he
was not obliged to answer any question that might
tend to criminate him, The kind of evidence pro-
posed to be elicited, he contended, mizht form a link
to o chrin of testimouy that might thereafter be used
to the injury of the witness.

Mr. McKcon gave his assurance the witness shoyld

" not be injured by rny testimony he might, give.

The Commissioner instructed the witnessto answor
no questiong that might tond to eriminate him.

Testimony resumed—I came back to New- York Inst
January ; when I.wus at Granada there was a milita-
ry compnpy sBtutioned there; the force numberi
about three bundred and fifty men ; this wasin April

! last: of this force some three hundred men were -

tives of the country, and the remaindor Americans,
Irish, French, &c.5 at Virgin Bay there was a milita-
rv force of some’ six’hundred men, of which thrce
hundred osnd fifty were natives and tho balance fors
cigners, .

Q.—Do you recognize any persons as parties you
have seenin-Nicaragua? A.—I do. [Witness pointed
to thrce persons present, witiess giving their names—
one he said was & o900k in Niceragu:, anathor an ars-
ist, and the third ore who follaw2y 1o a-ocial eme
vlovment,

- tract,

Q.—Are these hoys New-Yorkers? A.—I beliews
they aro; they eame baok with me in the James Ad-
gery some of the men who went ent with ma in &he
Northern Light joinesd the Nicarsguun army.

Q.—Was you in any battle in Nicaragun ? A.—I de-~
oline nugwering.

Q.—Do yon pot know that therc {s a stats of war
oxisting hotween Qenoral Walker and the Oostu
Ricans ¥ A1 decline answoring. .

Q—When did you leave Viréin Bay? A,—On the
25th of April ; T cums throogh Gustillo Rapids, .

Q.—Was not, Custillo Rapida occupiod by o mRitary
foroe ¥ A.—1I decline answuring. ’ :

Q—When did you lonve Castillo Bapids ? A.—On
the 7th of last June; I went from there to Hipp's
Point., at the junction of the Sun Juan River and the
Cherapokee: on the 26th of Beptombor I loft Hipp's
Poin

Q.—Was there a military foree ut Hipp's Polat when
you were there? A.—I duoline anawering, ’

Q—teow muny Americons were tuere? A.—About
fifty men were there, froin New-York ¢

Q.—Did.gou aver gee the Costa Rioan Army ? A.—T
dedline nnaworing. : )

,—Did ‘'you not have command of the force at
Hipp's Point ¥ A.—T decline answoring.

Q—THad you uny euperior officer? A.—I deoline
answering.

Mr. Blankmun objected to the Diatrict-Attornoy
putting any further questions about military opera-
tions fn Nicuragun, ax it was obvious the witness
would not unswer them, ,

- Commissioner—The District. Athorney oan agk what
question -he cheoses, and the witness is at liberty to
answer or not. as he thinks fit.

'Q-~How did you yo from the Castillo Rapids? A.
~In the stenmer J. N. Scott; I refuse to tell whethor

. Ipaid my passnge; from Hipp's Point I went to Bun
. Curleas §'know Col. Lockridge; he was at Greytown
~when 1 was there, ‘

Q.—Why did you leuve Nicaragun? A.—I decline
answering,

Q.—Ilave you ever becn at the Nicaragua agency in
Broasdway ? A.—I have, Bir; it is since I come hack
fiom Nicarngua,

Q.—Will yondescribe the uniform of the Nicaraguw
urmy ? A.—I wil not, Bir.

Q.—Was you ever tuken prisoner by the Costa Ri-
eans? A.—J decline answering.

Crogs-vaamined by Mr. Meagher.—Previous to going
in the Northern Dight 1o Nicarapua, did you not call
at the offics of the old Accessory Transit Compnny in
Bowling-green? A.—I did not; T know Col, Fubsns,
but huve never had any conversation with him ; I do
not know Mr. Bolton ; no one enlisted me to go to
Nicaragua,

Q—Was any induccment held out to you to go to
Nicaragua ? A.—I decline answering.

Q —Is it not u fact that you went as a traveler to
Nicaragun ¥ A.—Such is u fact.

Q.—What is your impression of Nicaragua? A —
It is one of the finest eouutries on the globe, and the

1 Test place to go to for colonization ; I saw Mr. Wheel-

er, the American Minister, in Nicaragua,

Q—Was the Government of President Rivas ac-
knowledged by Mr. Whecler ?

Mr. McKeon objected to the question, as being
wholly irrelevant ro the issue,

Mr. Blankman contended that tho question was
more relevant than Attorney-General Cushing't let-
ter.

Mr. McKeon jumped up at this remark and repeat-
ed his chullenge to the other side to produoce tee 8id-
ney Webster letter,

Mr. Meagher urged paticnce upon the District-
Attorney, and promised that the letter shourd ba
fortbcominp in good time,

Cross examination reswed—Mr. Wheeler did ac-
knowledge the Government of President Rivas,

Q.—Was you present st the imuuguration of Prosi-
dent Rivag ? A.—I was noi ; there is an old dismun’
tled fort at the Castillo Rupids, i

Q.—Was you at Virgiu Buy when n number of Amey-
{can citizens were murdered there? A.—I wus: Rav,

"Mr, Wheeler was among those murdered by the
Gustemalcuns. .

A controversy here arese between the opposing
counsel as to the admissability of restimony about the
alleged murder of Americnns at Greytown. .

Mr. Mengher threatened thns hefore the exumina-
tion was concluded they would subporna President
Fierce and members of his Cabinot, and other nigh
officials, if necessary, to clear up this point,

3Mr. Mckeon proncunced the threat Buncombe, and
defied its execution. .

Q.—It not Nicaragua a good farming country? A.
—1t i8; cattle are raised there, and an extensive
business done in hides ; there are a large number of
Americans enguged there in u;riculturql business;
gold is found in some quantities: English Compa-
nies are Jocated theroin digging at the gold mines;
the climate is about the same as Uouisiana and Mis-
siesippi; at Chantalas it is very healthy; Guptaln
O'Keefe recovered his healthb in Ni aragna; L enjoyed
good bealth in Nicaragua; I do not kuow that either
of the defendants hired or retained Mr. Fuller or M,

Roberts to go to Nicaragua as soldiers nnder General
Whalker.

Direct examination resumed—Ilave you received or
do you expect to receive auy lund from the Nicaragua
Government in Nicaragua.  A.—I decline answering,

Q.—Ilave you never seen Col, F'ahen's in Nicaragua?
A.—1 have, but had no conversation with him,

Q.—Why did you leave Nicaragua, ?

Mr. Blankman—I will andwer that question for the
witness, a8 he has refused to answer fu once; he was
taken a prisoner of war by Commndore Vanderbilt's
sgents and sent on his parolwto this City.

M-. McKeon—1 have never seen the witness previ-
ous to this moruving.

Mr. Blankman—~It would do yougood to read of
Nicuragua news and get posted before entering upon
an examination like the present.

Witness—Counsel ean make their own statements
and comments; I declinennswering the question,

Toth sidvs here declared that they were through
with the witnessers, und the exuwination was nd-
journed till 12 M. to-day.

e ee s
TNITED STATES COMMISSIONER'S COURT.
Before Commissioner Morton.
COMPLAINT OF BTABBING DISMISSED,

An examivation was had to-day upon the charge
aguinst Edward Keelery 2 sailor on board the bark
Theti~, for stubling Wm. Forrest. a fellow sailor. The
evidence, which was quite leugthy and complisated,
fuiled to identify Forrest #3 the party inflicting the
stab, and the cowplaint was accordingly dismissed.

: e e e s =
COURT CALENDAR—Turspay, Feb. 10.

Surkrier Count.—Nos. 114, 796, 810, 55, 774,
181, B8, 6L, 474, 753, 271, 280, 742, 822, 828. 825, 565,
€3, 463, 464. 693, 442, 814, 166, 580, 813, 233,

ConMoN PLEAS—Purt I.—Nos, 422 o 436 inclusive.
Part 1I.—Nos. 341, 43, 418, 873, 437 to 445 inclusive,
244, 317,

s’uf}nim Court,—Cirevit.—Nos, 421, 637, 433, 139,
485, 794, 207, 1166, bub, bUu kg, b3, 671, 672, 674, 245,
57, 611, 182, b4, 53T, :

U. 8. DisTRICT COTRT.—Nos, 51, 55, 60, 63, 42, 65
tu 70 inclusive,

SUPERIOR COURT—Spro1an TERM.~—Teb, 9,
Before Hon. Jus'ice Duer,
DEUIBLONS,

MARINE INSURANCE—SPECIFICATION OF ABAN-
BONMENT.—d lexander McCunochie et al. vs. The Sun
Mutwal Insurance Company.—Demurrer to complaint.,
—The uction was upon an open policy of insursnce
upon goods, and wax brought to recover a construc-
tive total loss upon the guods mentioned in the com-
plaint, upon the ground that they had been damaged
Iiy the perils of the seu to more than half their value,
The complaint averred thut an abandomens had beeu
made, and set forth a letter of abandonment, ad-
dressed to the Prosident of the Company, (the defend-
untg,) in these words: .

«“Drar Six: Understandingy that the bark M, L,
Grant, on her voyage frem Mantanzas to New-York,
has been compelled to seek the port of Suvannah in
dgistrers, where she arrived, we hear, with several feot.
ot water iu her hold ; the eiurgo was landed and found
very scriously damaged ; we therefore hereby sbun.
don to you two hundred and eighty hogsheads of
sugar, valued at §85 per hogshead.” &e., &o.

The complaint adwitted that the loss—considored
ag partinl—had heen satisficd.

The ground of demurrer was, that the abandonment
set forth in the complaint was not, sufficient to warrant
the plaintifis in cluiming as for a constructive totul
loeg,

Held, That an abandonment, to be valid, must in
all cases set forth the grounds uponjwhich it is made,
and that these must be such that, admitting them to
be true, the right- of the assured to rocover a toral
loss is a necessury consequence; that, tested by this
rule, the abandonmenr gel. forth in the complaint was
defective and void ; that the allegation that the goods
insured were ¢ very seriously damaged” did not
necrggarily import ‘that the damage exceedod balf
their value. It might be true, yet the plaintitls would
pot be entitled to recover the totul loss which they
claimed. e

Demurrer allowed, with usual liberty to piaintifls
to amend complaint upon payment of costs,

J. E. Parsons Zor plaintiffs; F. B. Cutting for de-
fendunts,

SPECI¥IC PERFOBMANCE,

John Schemerhorn ot al., ve. William Niblo.—Thiy
ease was heard upon pleadings and proofs. Larocquo
for plaintiffs ; Do Witk for detendant.  The complaint
gets forth that tre defendant bad purchused from the
Plaintitig, at public wuction, a bouse and lot in Twen-
ty-fourth-#treet, hetween Fifth and Sixth avenues, in
the City of Nuw-York ; that. n deed, duly executed
and with full warrants, had been tendered to him,
which he bad  refused to accept, and that he had re.
fused to pay, or cause to be pnid, the purchase
money, necordiog to the terms of the agroement.
The relief sought was a specific execution cf the con-

[he answer admitted the agreement and the re-
fniv:; of the defendant to nceept the deed, and admit-
ted that Prier B. Schemerhorp, whose heirsat law the
plaintinls clnimed to be, had been seized in fee of the
premiress but averred, as a full defence, that the
rl:.iutiﬂ's were not corupetent to give a title that the
defer:dant was bound to accept,

The srounds of objection to the titic ware :

®ir:t, That any title that could be given by the
plaintifls wag linble to be defeated by the proceedings
of ereditors, whose debts the personal estate of P, B,
Schemernorn might he ineuflicient to sntisty; and

Second, That such title wns ulgo liable to be defext-
¢d by the production, at_any:time within four years
after the denth of. P. B.- Schemerborn,  of 8 last will,:
&e., duly executed by him and duly attosted. | .
g It was proved, on the: trinl,"that the plaintiffs were:
the sole beirs at law.of P, B, Schewerhorn; that no'
will execnted by him wuapon search had been found;’
and that upon the ground of his intestucy, leiters of

|

administration had been granted to G. R. Bowdoin,

that the value-of his personnl wstate w :
hin debts, 8o far as k?m did not uxmm i that
Heidy That a8 0o proof hug besn given on the part
of ‘the defendants of the waxlstonce of mny dobts be-
ond the amount udmitred, unr uny rensons shown be-
&mﬁfy the belief or suspinion that Amy nore dobte ex-
ted 3 nor any proof givon or vwson shown to jug';ify
tho helief or suspicion that P. B &shemerhorn had
ever executed n Wills the bare posnibitity that the ti-
tle which the plnintifls were somvetent to give might
be defeated by the farther procesdings of creditors or
the production of the will, wax not. u gnflisient ground:
for relonsing the defendnnt from his ugrecment, and
denying to the pluintiffs the relief demanded, t3‘1113.
ment for plaintiffs, decresing a &pecifis exxocution of
the contract of sale, but without costa.

CAN THH INSURANCE MONYY BE RECOYRBED AFTRR A,
10fi8, WITHOUT DELIVERY OF A POLIOY?
Before Hon, Justice Berworth.

Rockwell v8. The Hariford Fire Iastramce Com.
pany.—Bosworry, J.—This netion has been naticed
to be tried before the Qourt and n Jury. The plain
tiff moves (the action having been reserved generally:
that a dn§ be dosignuted for the triai of it. Tne de
fendant objects that it ia only s trlal by the Cour
without a Jury, while the ph?'nt.iﬁ‘ insista that it is nr
action for the recovery of money only, and that the
Qode requires all issues of fucr, in such an action, &«
be tried by a jury. Code, §863.

The action is brought to recover the sum of $3,00(
and interest, and the only reiasf which the complain

rays i8 a judement for that sum, The oomplaint al-
eges an agrecment made by the defendant, hy it
agent to insure, and 0 deliver a policy snd payment
of the stipulated premium, n Jows by fire, non-say-
ment of it, and n non-deliv of the policy, and ar
assigument of the assured’s oluim and demand to the
plaintiff,

The authority of the ulleged ngent to make any
agreement is denied, as i8 also his authority to make
such an agreement as 15 set forth in the oomg)laint.

I think the whole matter turns upon the peint

whothier the $3,000 can be recovered, agsuming the
fucts to be as alleged in the complaint, without first
olLtalning tne delivery of an executed policy, or s
Jjudgment, declaring that the plaintiff is entitled tc
such a policy. Thig would be the test of this action.
a8 between the original contraciing parties,
. The prayer of a complaint, nfter issues of fact are
joined by answer to it, does not of itself necessarily
determine whether the action be' one for the recovery
of money ouly. :

If there be no anawer, the relief granted to the
plaintiff connat exceed thut dewanded by the com.
pleint. Xence, in this case, if no answer had beer
put in, if the plaintiff could not recover the -$3,08
without, having other relief first granted, as being in
dispensahle to the existence of the right to a judg
ment to reeover the money, n gerivus difficulty wouﬁ
De presented. :

But when an answer has heen put in, the cou
may grant any relief cousistent with the case made
by the complaint und embruced within the issues
Code, § 975,

In this case, therefore, if all the facts alleged in the
compluint be proved, the assured, if plaintiff, coulc
have a judgment that a policy be executed and de
livered, if that were u necessary preliminary to ar
izwm-d of a further judgment for the amount of the

0BB.

In that aspect the action would be one for special
relief, in addition to the recovary of money.

But I do not think any such critical constructior o

the Gode need be ade to reash a correct conclusior
oo this motion.
1 AVhen there has hecn an agresuent to exeonte a pol-
icy, and no loss has occurred, the execution and de
livery of one may be indispensahlu to the full and per.
feet relief of the assured. Thut relief conld only b
granted by a Court of Equity.

But when a lngs has oocurred, the execution anc
delivery of a policy ia an idle ceremony, and does not
appear to have been decreed in Perkina vs, Washing
ton Insurance Compuny, 4 Cow., G66. Tha Cocapang
wus decreed to pay the loss. Iu Curpenter vs, The
Mutual Safety Insurunce Compnny, (4 8and., Ch. R
408.) the opinion of the learnad Vics-Chancellor is oe
cupied muinly with the quertion whether the com
plainant had not a perfect remedy at law.  Withou
expressing n definite opinion on that point, he cam
to the conclusion that the tuct of a losa having occur
red before suit, was brought did not, deprive the Cour
of Chuncery of rhe jmisdiction, which it would alread;
have hud if no loss had occurred, '

In Lightbody vs. New-York American Insuranc
Company, (23 Wend., 25 ) an opinion is intimated tha
the assured had & perfect remedy ar law,

If it is unpecessary to obtain a judgment that
policy he executed and delivered, then the action i
clearly one for the recovery of mouey only.

The Gourt should not order the action to bo tried
by.the Court without a Jury. unl:ss it is clearly o
opinion that the execution and delivery of a polic;
must be adjudged to warrsnt a further judgment tha
the plaintiff recover the loss, o

In this case, if the delivery of a policy wasto b
ordered, conforming to the contract, the policy woulc
be issued, not to the plaintiff, but to the person in

sured. ;

‘Whether the conditions annexed to the pelicies i
the form commonly used by the Company allowed ar
assignment of it, without the written consent of th
Compabpy, the pleadings do not disclose,

. If & valid agreement to insure and deliver a pelic;
wag made, under which the Cowpany are lHable fo
the loss sought to he recavered, T i not prepared b
say that any judgment should be given, except tha
the plaintiff recover the amount of the loss, not ex
ceeding the sum insured.

If that is a correct view of the case, the action i
one which the Code requires should be tried by
Jury, and a day should he designated for the trial

Same Pleintiff vs. The Connecticut Fire Insusanc
Company of Hartford.—Same order made,

e e -
COURT OF COMMON PLEAS—SprcIAL TERM,
Before Judge Brady.

atherine Monk vs, Charles Streh!.—DBail reducec
to $500,
James D, Cornall v8, Thomas J. Stewart,—Motior
to dismies complaint grunted. .
Michael R, Wilson ;va. *John Schenck.—Motion de
nied, with $10 costs,

———
MARINE COURT.
Before Judge Maynard.

Schroder vs. Kuhlenberg.—This was a suit to re
cover $50 alleged to have been received fromn Europ:
by the defendant to hand over to the plaintiff. It wat
testified that defendant hud the money and had of
fered to pay it over on the plainriff signing a paper
probably a receipt.  'The latter, however, refused, al
leging he could nnt write, This testimony proving
tho defendant’s offer to payjthe money over, the plain
tiff was ron-suited. ‘

Before Judge MeCarthy. ‘

Horatio P. Call vs, H, B, Kirk.—This suit ws
brought by the pluintifi' as preprietor of Ruthbun':
Hotel, Fulton-street, Brooklyn, ayuainst the defendan
for & board bill, which the defendaut contested on th
ground that he had been overchurged and the price o
board raised without notice havini been given to him
Also that Horatio P, Cull was only nominnlly the pro
prietor, while his futher, whe was called as a witness
wus Fo in thact,

Gevrge Burng vs. Thomas MeLeland.—This was :
snit brought by a tenant against his landlord fo
Gamages caused to his property by the overflowing o
water in the house in which he resides, caused, it wa
«lleged, hy defective plumbing. It was tegtified tha
the water in plainnifs store was two inches deep
and that the cellar was continually overflowed. Or
the part of the detence it was testified that th
plumibing was in good order, and that the leakag:
was an unavoidable nceident.

COURT OF GENERAL SESSIONS,—Fen. 11,
_Before Recorder Smith

Peter Loughlin, & young man of most unprepos
sessing appearance, was tried and gonvicted af asssul!
and battery on Andrew Schaffuer, a German, with in.
tent to kill him,  Some time in August, last, Sehafiner.
in company with a friend, was passing ulong Forty
pinth-sireet to the Seventh.uvenus, On nrriving af
the corner of Seventh-avinue they were asgaulted by
two men, one of whom was proved to have heer
Lougblin, who is employed as o hutcher in # slaugh
ter-house in that vieini'y  He stabbed Schaftuer witk
s koife, inflicting two fearful wounds—one in the pock,
another in the thigh—so that the peor man had t
kecp bis bed for nearly seven weeks The wounds
were evidently intended for son.e other person, ne
JLoughlin's friend way heard *o exclaim, ‘¢ That isn't
the right man,” The eecurrence tosk place oun a
Sunday night, and the dofinee attempted to prove
that Loughlin, at the time the assault was committed,

;us down nt. Washington Marker, but they did not
succerd Fatistuctorily 3 hemdes, it came out in evi
dence that defendant's friends had offored to compro-
wnige the matter by paying $125 to complainant if he
wenld not appear ageinst Longhlio. . .

The Jury deliberated an hour before giving their
verdiets .

James Wilson, a young man, was found guilty of
roblery in the first depree, Ho foreibly took the
watch “of Mr. Ferdinand Cnspaug, a steward, em-
ployed on the steamship Hormann, on the night of
the 3d of January last, at the coruer of Chathawn and
Dunne streets. A police officer arrested him on the
spet, and fornd the watch in his possession. The
Recorder, on aceonnt of his youth, sentenced him to
the State Prison for the lowest term, ten yoars and
three mwontls,

Flizn Kaats, an elderly German Hebrew twomar,
was convicted of stealing a large awmount of plate,
jewelry and wouaring apparel from Mrs. Hanunah Juacob-
ron, by whom she wus employed. The Recordor sén-
tenced her to the State Prigson for two years and six
mouths, When the sentenco nbad bheen translated to
her, she wept and wailed 80 much that ahe had to bo
removed from the Court-room. : '

The Grand Jury then caroe into Court with their
presentments,  The forrman, Anthony J. Bleeckery.
asked, respretfully, to resign the position of Forewan
of the Inquest, 88 the duties interfered with his busi.
ness at the Exchaoge. - He, however, should ever bo
ready to act a8 o Grand Juror, as the sssociation wag,
a pleasant one to bim, - The Gourt, under the circuw-
stances, accepted the resignation, and iappointed:
Joreph P. Brewster to the vacant fovemanship. He-
was then #worn’in. , : :

James Mackay, known well to the Pelice aga petiy
thicf, plended guilty to petit lsrceny. ! Sont: t0 the
Penitentiory for six months. o S

John Mitchell, a colored boy, pleaded guilty *o o
charge of petit larceny. and recmved:Mika';sentamm.
The Court adjourned to to morro®, ab ILQ“@Q?!{.{;; .
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